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In the Supreme Court of Pennsylvania, at Philadelphia, 
January 1859. 

State Mutual Insurance Company vs. Koberts. 

1. A policy of insurance against fire, assigned as collateral security for a mort- 
gage, is liable to be avoided in the hands of the mortgagee, by any subsequent 
breach of the conditions of the insurance by the owner of the property, though 
the assignment may have been duly approved by the Insurance Company. 

2. Where a policy so assigned, and duly approved, contained the usual provision 
that " if the insured, or his assigns, should thereafter effect any other insurance 
on the same property, and should not with all reasonable diligence give notice 
thereof — and have the same endorsed on the policy, or otherwise acknowledged 
in writing, the policy should cease and be of no further effect," and the mortgagor 
subsequently, without the knowledge of the mortgagee, effected another insur- 
ance on the property, which he neglected to give notice of, it was held that the 
first insurance was thereby avoided, and that no recovery could be had thereon 
by the mortgagee. 

Error to the District Court of Allegheny County : 

This was an action on a policy of insurance made by the plaintiffs 
in error. The facts of the case sufficiently appear in the opinion of 
the court, which was delivered January 3d, 1859, by 

Strong, J. — There is but a single question in this case. It is 
raised by the answer given in the court below to the first point pro- 
pounded by the defendants. 

The policy contained the usual provisions, that it should not be 
assignable, unless the assignee should, before any loss, give notice 
of the assignment in pursuance of the by-laws of the company, and 
have the same endorsed on or annexed to the policy. One of the 
by-laws designated the mode in which assignments should be made, 
and required that they should be approved by a director. 

Another provision of the policy, also an usual one, was, that if 
the insured or his assigns should thereafter effect any other insur- 
ance on the same property, and should not, with all reasonable 
diligence, give notice thereof to the secretary, and have the same 
endorsed on the policy, or otherwise acknowledged in writing, the 
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policy should cease and be of no further effect, and that in all cases 
of other insurance on the property, whether prior or subsequent to 
the date of the policy, in case of loss or damage by fire, the insured 
should not be entitled to demand or recover on the policy any 
greater portion of the loss or damage sustained than the amount 
insured on said property. Both these provisions were material 
parts of the contract, and both designed for the protection of the 
underwriters. They cannot be deprived of these stipulated defences 
without their consent. The safety of the insurance is dependent 
much upon the character of the assured, not alone upon his integrity 
and good faith, but upon his habits of carefulness, of prudence and 
vigilance. It is obvious that the danger of fire may be much less 
when the assured is a man watchful and provident, than where he is 
heedless and negligent as well as dishonest. The provision, there- 
fore, which requires assignments of a policy to be made with the 
consent of the insurers, and to be approved by them, is not un- 
meaning. Nor is its purpose to stipulate for a new contract with 
the assignee. It is designed rather to afford substantial protection 
to the underwriters, by enabling them to preserve, during the con- 
tinuance of the risk, the safeguards which existed at its origin, those 
found in the honesty and watchfulness of the assured. It was for 
this reason that it was early laid down that a fire policy could not 
be assigned pending the risk, so as to give to the assignee any 
interest in it whatever, either legal or equitable. Ld. Chan. King, 
in Lynch vs. Dalzell, 4 Bro. P. C. 431. Such a policy has, indeed, 
in some of the later cases, been held assignable in equity, with the 
subject itself, where it contained no provision to the contrary, and 
it is on that account that the prohibition to assign has been gene- 
rally introduced. 

The other provision in this policy which has been referred to, is 
even more substantial ; so important, indeed, that without it the 
business of insurance could hardly exist. The contract of 
insurance is pre-eminently one in which good faith is de- 
manded. But experience has shown that some other reliance than 
that upon good faith is necessary. Accordingly, it is generally 
made the interest of the assured to preserve the property from fire. 
His interest is made to concur with that of the insurers. It was so 
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in this case. The subject was valued at $4,500, but the sum 
insured was only $2,500. Thus the assured remained his own 
insurer for $2,000, and had a direct personal interest in the preser- 
vation of the property beyond the indemnity promised in the policy. 
Had he been permitted to insure the same buildings in other com- 
panies until the entire value was covered, the protection which the 
insurer had in his prudent regard for his own interest would have 
been lost. Not only would temptations to dishonesty have been 
multiplied, but the common inducements to care and watchfulness 
on his part would have been taken away. It was for this reason 
that the stipulation was introduced that other insurance without 
notice to these underwriters and approved by them should avoid the 
policy. It is for similar reasons that this same provision is found 
in almost every policy of insurance. And even when double insur- 
ance has been made by consent, the assured, in case of a loss is only 
allowed to recover ratably. 

The risk in this case was upon the interest of the owner in a 
dwelling house. The contract was made with him and the policy 
was taken out in his name. With the consent of the insurers, he 
then assigned the policy to Blackbourne, to whom he had given a 
mortgage upon the property insured, and also upon other property. 
The mortgagee assigned the policy to Scott, the equitable plaintiff 
also with the assent of the defendants. Afterwards, Roberts, the 
party assured, effected another insurance upon the same building 
with a different company, and gave no notice thereof to the de- 
fendants, nor had it endorsed upon the policy issued by them. The 
naked question is whether the second insurance having been made 
by Roberts, without notice to the defendants, after the assignment 
of the first policy, avoided it. 

It is not denied that in the hands of Roberts, the original assured, 
the policy would be utterly worthless, but it is insisted that in the 
hands of Scott who holds under an assignment with the consent of 
the defendants, it is still available. A policy of insurance is not a 
negotiable instrument. It is assignable only in equity. Conse- 
quently the assignee takes subject to all the equities which existed 
between the original parties at the time of the assignment. He 
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takes it, however, burthened with no other equities than those 
■which existed at the time of the assignment and notice thereof. But 
it does not follow from this, that by the assignment and notice the 
underwriters are deprived of the combined protection of the stipula- 
tions of their contract. These are not equities. They are legal 
rights which are cut off by no transfer of the instrument. While 
subsequently accruing secret equities between the original parties 
and those which may arise outside of the contract cannot affect the 
assignee, yet he takes the instrument as it is, bound by all its 
expressed provisions. The assignment does not change the con- 
tract, — it simply converts one of the parties into a trustee for a third 
person. Every condition precedent upon which the liability to pay 
is made to depend, remains as before. Were it not so, it would not 
be an assignment, but a new contract. Now, by the express terms 
of this policy, the defendants were to become liable to pay, in case 
of a loss, only upon the condition that neither Roberts, nor any 
person to whom he might assign it, should effect a second insurance 
without giving notice to them, and having the same endorsed on the 
policy, or otherwise acknowledged in writing. To strike out the 
condition, would make the liability absolute ; an obligation which 
they never assumed. It is perfectly consistent for a man to engage 
for himself and for another, and the liability of a promisor may be 
made dependent upon the action or non-action, both of the promisee 
and one who has no interest in the contract. In such a case, he 
who takes an assignment from the promisee may be affected by the 
conduct of others after the assignment. The possibility is inherent 
to the contract. And here, when it is remembered that the object 
of the prohibition to either Roberts or his assigns, against obtaining 
additional assurance without consent, was to maintain an interest in 
the assured to preserve the property from destruction, it seems quite 
clear that the intention of the parties was that no other insurance 
should be obtained upon the building by any one during the con- 
tinuance of the risk ; for if, when the policy had been assigned, the 
assignor might obtain new insurance elsewhere, he would cease to 
have any interest in protecting the property against fire. 
The argument of the plaintiff, therefore, in order to be success- 
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ful, must establish the position that the assignment of the policy, 
with the consent of the underwriters created a new contract with 
the assignee, a contract that did not embrace the stipulations that 
existed in the policy before the assignment. Sensible of this, he 
has strenuously urged, that by the assignment, with the consent of 
the underwriters, the policy ceased to be an engagement to indemnify 
the mortgagor, and was converted into a contract to indemnify the 
mortgagee. Both the mortgagor and mortgagee have insurable 
interests. Each may take out a policy, but the insurances are en- 
tirely independent of each other. The interests are not the same, 
and neither can claim from the insurer more than indemnity for the 
destruction of his interest. But if by an assignment by the mort- 
gagor to the mortgagee, with the assent of the insurer, the policy 
becomes a contract of indemnity to the mortgagee — then when the 
interest of the mortgagee ceases, the policy necessarily dies. Pay- 
ment of the debt by the mortgagor would annihilate the contract 
of insurance. Yet it cannot be doubted, that if Roberts had paid 
the mortgage debt to Scott, the equitable interest in the policy 
would have immediately reverted to him. The contract would have 
continued in force for the indemnity of the owner. How could this 
be if it had become an insurance upon the mortgagee's interest ? 
So, had the assignment been made in the same form to one who 
was not a mortgagee, and who had no interest in the building, if it 
was not the mortgagor's interest which remained insured, there 
would have been no insurance ; for in the case supposed the holder 
of the policy would have had no insurable interest. Such a result 
will hardly be pretended. Even in Massachusetts, where an as- 
signee of a policy, assigned with the consent of the insurers, is per- 
mitted to sue in his own name, it is settled that the assignor, is the 
person who continues to be insured, notwithstanding the assign- 
ment. 

In Philips vs. The Merrimack Mutual Fire Insurance Com- 
pany, 10 Cush. 350, Metcalf, Justice, in speaking of such a case 
said, " The only effect, therefore, of the assignment of the policy 
to the plaintiff was to authorize the defendants to pay to him, in- 
stead of Flint, (the assignor,) the amount of any loss for which 
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they might be liable under the policy. And their assent to the 
assignment is tantamount to an express promise to pay the plaintiff 
accordingly." He adds, "it was Flint's interest which was in- 
sured, and he continued to be the party insured." See also 
Mc Comber vs. Ins. Co., 8 Cush. 133, to the same effect. That the 
assignee may, in Massachusetts, sue in his own name does not touch 
the question, for though he becomes a legal plaintiff, yet the pro- 
mise which he seeks to enforce is that which is contained in the 
policy, subject to all its expressed conditions. The supposition 
that there is some magic in the assent of the underwriters to an 
assignment, which converts the policy into a new contract with the 
assignee arises out of a misapprehension of the purpose for which 
such assent is required. As already stated, it is not to enlarge the 
engagements of the insurers, nor to enable them to waive any of 
the conditions, on the performance of which their liability depends. 
It is not to give new privileges to the assured, which, without it, he 
would not have, but it is solely for the protection of the insurers. 
It would be a perversion of its design to give it any other effect. 
The assignment then must be regarded as an appointment of Scott, 
the equitable plaintiff, to receive any money which might become 
due to Roberts, by reason of a loss sustained by him, and not as 
a contract to indemnify the mortgagee. It has been likened, in 
the argument, to an assignment of a bond, with the assent of the 
obligor, and correctly enough. It is said that after such a transfer 
it is not in the power of the assignor to do anything to discharge 
the obligor. That may be admitted when the bond has been given 
to secure present indebtedness. But the liability of the insurer is 
conditional. Suppose the assigned bond had only bound the 
obligor to pay on condition that neither the obligee nor his assigns 
should set up a trade in a certain village. Such a bond would be 
more like this policy. The obligor might well consent to its trans- 
fer, and admit that he had no defence against paying it according 
to its conditions, but who would say that he would be bound to pay 
if the obligee, after the assignment, should set up the trade in that 
village. 

I am aware that there are to be found in the decisions of two of 
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the courts of our sister States, adjudications that such assignments, 
with the consent of the underwriters, are equivalent to new policies 
issued to the assignees. Of course, it is meant to refer only to those 
cases where the assignees have an insurable interest; for, as the 
contract is one of indemnity, where there is no interest there 
can be no loss. These cases are : The Traders' Insurance Company 
vs. Roberts, 9 Wendell, 404 ; Tillou vs. Kingston Insurance Com- 
pany, 1 Selden, 405 ; and Charleston Insurance Company vs. Neve, 
2 McMullin, 237. Both the latter were decided on the authority 
of the former. That was a case in the Supreme Court of New York, 
and so far as it related to the doctrine now under discussion, was 
never reviewed in the Court of Appeals. There, a mortgagor hav- 
ing effected an insurance on the mortgaged property, assigned his 
policy to the mortgagee, with the assent of the insurers. It con- 
tained a condition against other insurance, similar to that which is 
found in this policy. After the assignment, he effected another 
insurance upon the same property. It was held that though the 
assignee was compelled to sue in the name of the original insured, 
yet the subsequent insurance did not affect his right to recover. 
He was treated as if the policy had been issued to protect his inter- 
est as mortgagee. It must be admitted that this case is in entire 
accordance with the ruling of the court in the case now before us. 
It was followed in New York by Tillou vs. The Kingston Insurance 
Company, 1 Selden, 405, which was decided upon its authority alone, 
without any examination of the correctness of the principle asserted 
in it. The South Carolina case was also decided with Traders' Insur- 
ance Compnny vs. Roberts in view, and in part rests upou it. 
Judge Butler, however, who delivered the opinion of the court, 
expressed a doubt whether that case had not gone too far. These 
are all the cases known by me in which the doctrine has been sus- 
tained. It has its root entirely in Insurance Company vs. Roberts. 
But the doctrine of that case, has been completely exploded, and 
it is no longer authority even in New York. In Grosvenor vs. The At- 
lantic Mutual Insurance Company, recently decided by the Court of 
Appeals, and reported in 7 Am. Law Reg. 118, it has been thoroughly 
reviewed and overruled. So also has Tillou vs. The Kingston 
Insurance Company. Harris, Justice, in delivering the opinion of 
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the court, remarked : " The undertaking to pay the plaintiff was 
an undertaking collateral to and dependent upon the principal under- 
taking to insure the mortgagor. The effect of it was that the defend- 
ants agreed that whenever any money should become due to the 
mortgagor upon the contract of insurance, they would, instead of 
paying to the mortgagor himself, pay it to the plaintiff. The mort- 
gagee must sustain a loss for which the insurers were liable, before 
the party appointed to receive the money would have a right to 
claim it. It is the damage received by the party appointed to receive 
it, that is recoverable from the insurers. The insurance being upon 
the interest of the mortgagor, and he having parted with that inter- 
est before the fire, no loss was sustained by him, and none was 
recoverable by his assignee or appointee. The right of such a party 
being wholly derivative, cannot exceed the right of the party under 
whom he claims." And again, in language equally strong : " The 
defendants contracted with McCarty, the mortgagor, and not with 
the plaintiff. They agreed upon the performance of certain condi- 
tions, to pay for him to the plaintiff, certain money. Some of these 
conditions were positive in their character, others negative ; certain 
things were to be done by the assured, and other things were not 
to be done. If all these conditions were performed, then, if a loss 
occurred, the defendants agreed to indemnify him against that loss, 
to the extent specified in the policy, and he appointed the plaintiff 
to receive from the defendants the amount for which they were thus 
contingently liable. The terms of the contract have never been 
waived, released or modified. The defendants have shown an express 
violation of one or more of the conditions upon which their liability 
was to depend." The court also declared that there was no differ- 
ence between that case and that of an assignment of a policy to a 
mortgagee, with the consent of the insured. In either case the 
insurance is upon the interest of the mortgagor. Such an appoint- 
ment or assignment ought not to he construed so as to vary, in any 
respect, the liabilities of the insurers upon their original contract. 
The court therefore ruled that the plaintiff could not recover. 

I have referred at considerable length to this case, because it covers 
the whole ground in controversy, because it reviews fully the pre- 
ceding cases that assert a different doctrine, and because its reason- 
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ing commends itself to our approval. Carpenter vs. The Providence 
Washington Insurance Company, 16 Peters, 495, maintains the 
same views which were expressed by the Court of Appeals of New 
York. Enough has, however, been said to show that in our opinion, 
the defendants are not liable either to Roberts or to his assignee, 
upon this policy, the conditions upon which their obligation to pay 
rests, not having been fully fulfilled by the assured. 

The judgment is reversed and a venire de novo awarded. 



In the Supreme Court of Pennsylvania, January 13, 1859. 

[Before Lowrie, C. J. and Woodward, Strong, and Read, JJ.] 

THE WESTERN INSURANCE COMPANY VS. CROPPER. 

Where, in a policy of insurance, the excepting clause was in these words— "it is 
understood that this company is not liable for any breakage or derangement of 
the engine, or bursting of the boiler, or any of the parts thereof, or for the 
effects of fire connected with the operation of, or the repairs of the engine or 
boiler, unless the damage be occasioned and the repairs rendered necesssary by 
the stranding or sinking of the vessel, after her engines and boilers shall have 
been put in successful operation" — it was held, that the purpose of the exception 
was only to relieve the underwriters from liability to indemnify the assured for 
broken or deranged machinery, and not to exempt them from the obligations to 
pay for a total loss, even though that loss could be traeed back to the breakage 
of the machinery. 

The opinion of the court, in which the facts appear, was delivered by 

Strong, J. — The inquiry raised by the pleadings, relates to the 
question of the exception inserted in the policy. It is entirely a 
question of construction. The contract was one of insurance upon 
the hull, tackle, machinery and apparel of a steam propeller, but it 
stipulates for exemption from liability for certain losses. The stipu- 
lation was inserted by the underwriters, and was intended for their 
benefit. If it is obscure, it is their fault. If it be capable of two in- 
terpretations equally reasonable, that must be adopted which is most 
favorable to the assured, for the language is that of the insurers. 

The excepting clause in the policy is in the following words: "It 
is understood that this company is not liable for any breakage or 
derangement of the engine, or bursting of the boiler or any of the 
parts thereof, or for the effects of fire from any cause connected 



